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OU ISRAEL CENTER - SUMMER 2024

A] CATEGORIES OF MINHAG
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The only use of the word »nm in Tanach relates the driving of Yehu. Our path in this world is called the 'n 7771. The way
we find our way is the 391 and our individual style of travel is 3.

The topic of minhagim is broad and complex and there are different ways in which to categorize minhagim®-

A1] CATEGORIZING MINHAGIM BASED ON WHO CREATED THEM

1. Minhagim created by the Nevi'im or Chazal which bind all of Klal Yisrael.

2. Local Minhagim created after the Chatimat HaShas which were made by Rabbis and accepted by their community.

3. Local Minhagim created by communities based on the behavior or practice of the people and accepted as binding on their
descendants. We will see if this is the same as ‘minhag hamakom’.

4. Minhagim created by families.

5. Minhagim created by individuals.

A2] CATEGORIZING MINHAGIM BASED ON THEIR TYPE

1. Mitzvot based on Minhag Nevi’'im or Chazal.
eg - Arava on Hoshana Rabbaz2, Hallel on Rosh Chodesh3.

2. Minhagei Issur - refraining from an otherwise permitted practice in order to create a fence or protection for a halacha or mitzva.
eg - kitniyot on Pesach, not eating milk and fish together.

3. Minhagei Pesika - communal acceptance of certain halachic positions.
eg - the general practice for Ashkenazim to follow the Rema and Sefardim to follow the Beit Yosef (although there are many
exceptions).

4. Minhagei Mamonut - customs in money matters which people have adopted to transact commercial deals, even though these may
not accord with the usual halachic requirements of kinyanim.

eg - a handshake, the fall of an auctioneer’s gavel, mutual obligations between an employer and employee?, and where the law follows
the local customs.

5. Minhagei Eida - ethnic practices and traditions which different communities developed over time
eg - tefilla, nusach, life-cycle events.

6. Minhagei Taut - mistaken minhagim which may have been started with good intentions, but which are inconsistent with other
halachic principles.

1. An excellent resource is The Role and Challenges of Minhag in the 21st Century, Rabbi David Brofsky -
https://www.torahmusings.com/2016/05/role-challenges-minhag-21st-century/. See also 7he Making of A Minhag, R. Moshe Walter, Feldheim (2018). Both of these resources
were very helpful in preparing elements of this shiur.
Succah 44a.
Ta’anit 28b.
See Mishna Bava Metzia 6:1.
See Mishna Succa 3:11, Ketubot 6:4, Bava Metzia 11:1.
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The Tur records a minhag that some communities included in the Friday night davening an adjusted version of the extra
beracha - ‘yiru eineinu’ - which is said in chu’l. This is a mistaken minhag since the only reason for that extra beracha
(which mentions ‘Baruch Hashem’ 19 times) is the weekday Amida of 19 berachot. On Shabbat, the extra beracha has
no purpose whatever.

7. Minhagei Shtut - a foolish minhag which must be stopped because it breaches other halachic principles.
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Some minhagim go directly against halacha and are labeled ‘minhag shtut’ - a foolish minhag which must be stopped.
For instance, some people suggested that there should be no mourning on the death r’l of a first-born son since he
‘belongs to God’ in some sense. This is totally incorrect.
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A minhag which results in a halachic prohibition must be abolished.

B] THE IMPORTANCE OF MINHAGIM
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Chazal saw minhag as part of the spiritual reality - even the angels consider themselves bound by it!
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Chazal express the centrality of minhag by suggesting that even God would not deviate from it!
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The Shela understands that the different approaches of each tribe were essential to express the perfection of the whole.
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Some minhagim are so central to our practice that they have a status of Torah which even ‘cancels out halacha’!
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On the other hand, other poskim stress that some minhagim are terrible - hence minhag spelled backwards is Gehonom -
and minhag can only override halacha in very limited situations, such as where the psak is unclear.

C] MINHAGIM CREATED BY NEVI'IM OR CHAZAL
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Certain types of Rabbinic of the Sanhedrin and Chazal took effect as ‘minhag’.
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This has the full force of Rabbinic Law according to the Rambam and is included’ in the mitzvah of Lo Tasur.
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Sometimes there is a debate as to whether the origin of a Rabbinic Law lies in minhag or ‘takana’. One of the practical
implications to this debate is whether we make a beracha on the mitzvah.
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Second Day Yom Tov in chu’l is described in the Gemara as a minhag created by Chazal.
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In defining that exact status of Second Day Yom Tov there is a discussion as to whether it is a ‘minhag’ or a ‘takana”

6. Whether Rabbinic Law is included in the Torah mitzvah of Lo Tasur is a major dispute amongst the Rishonim. The Rambam’s position is that it is certainly included. The Ramban
rules that it is not. According to the Ramban’s view, our obligation to keep Rabbinic law is derived from that law being an ongoing revelation of ‘ratzon Hashem’. Rav Elchanan
Wasserman has a detailed explanation of this, which goes beyond the ambit of this shiur.

7. One of the potential practical implications of this distinction is whether the regular rules of minhag would apply. If so, those visiting Eretz Yisrael but with intention to return to chu’l
would keep their original minhag and have to keep 2 days in Israel. If the basis of the law is a takana, then it may be possible to argue that the takana was that those in Eretz Yisrael
for Yom Tov should keep 1 day.
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D] MINHAGIM CREATED BY LATER POSKIM
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The Rif (11th century N. Africa) understands that minhag can be initiated by the people following consultation with the
senior poskim of the time. These poskim may then direct the people to act in a certain way and create a minhag. Even if
the original reason for the minhag is no longer clear the minhag remains in force.
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This is especially true in areas where the halacha is not entirely clear. The minhag of the people, adopted with the
implied or explicit approval of the senior poskim of the time, can sometimes define the direction of the halacha.
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The Rosh stresses the important distinction between minhagim that were authorized by a talmid chacham and other,
lesser minhagim, which were initiated by the people themselves.

» What is the source of the obligation to keep such a minhag?
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The Torah prohibits moving a boundary fence ‘set by those who lived earlier’.

LOPNYUNT 152D WN TV 2)2) 20N SN - DNIT NN RN NININT 1230 )PIINT 030N MY HONSAY DIR DY v 21,

a9 MN :05 02T NN NN NI NI NIV 29 0"V
The Geonim saw this as a source’ for the binding nature of minhag.
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This is also ruled by the Taz on Shulchan Aruch.
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Philo of Alexandria (Ist century) writes that minhagim are our inheritance from earlier generations and, as such, form
part of our Mesora.
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The Imrei Baruch of Vizhnitz understands that minhag represents what remains of true Torah Shebe’al Peh.

8. The Torah Temima points out that the use by Rav Sherira Gaon of the word ‘amirinan’ suggests that he is quoting from a source in Chazal.
9. Philo of Alexandria was a Hellenized Jewish philosopher who was not part of the tradition of Chazal. He does, however, present a window on the a Judeo-Hellenic perspective on
Torah. Note that Rabbi Dr Samuel Belkin (1911-1976), Dean of YU and musmach of the Chafetz Chaim, wrote his PhD thesis on Philo and the Oral Law.
To download more source sheets and audio shiurim visit www.rabbimanning.com
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The concept of ‘boundaries’ set by earlier generations also appears in Mishlei.
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Chazal also relate that verse to minhag.
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While ‘musar avicha’ is law set out in the halachic system, ‘Torat imecha’ relates to the mimetic tradition of minhag.
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This is ruled by the Shulchan Aruch HaRav.

E] MINHAGIM CREATED BY COMMUNITIES
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The Mishna sets out the concept of ‘minhag hamakom’ whereby a person is bound by the customs of their community,
even when temporarily visiting a different community. Nevertheless, when visiting, they should adjust their regular
practice so as not to cause machloket. However, once they move permanently to a new community, they switch to the
customs of that new community.

* Although the Mishna expresses this concept in terms of the place - minhag hamakom - many authorities® understand that it really
connects to the community that lived in that place. As such, even if the community moves, the minhag may continue.

* Also, unlike a personal or individual custom, most poskim understand that one cannot perform hatarat nedarim to be released from
a community minhag. The only way to remove oneself from those customs is to more to another community.
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A person should never separate themselves from the community.

* R. Moshe Soloveitchik understood the Rambam to rule that the mitzva to follow communal minhag is based on this requirement not
to separate from the community!z

10. See Rivash (YD 399).
11. See Nefesh HaRav p.235.
To download more source sheets and audio shiurim visit www.rabbimanning.com
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On that basis, the Rambam rules that communal minhag must be something that is usual and widely practiced.
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Communal minhag is respected in halacha as the Jewish people as a whole are close to prophecy.
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'Bnei Nevi'im’ are those people who are capable of prophecy even if not assured that they will receive it.
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The Jewish people as a whole act with a form of ruach hakodesh which has a significant impact on the halachic process.
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When the Sanhedrin was considering making new legislation it had to first take into account the will and ability of the
people to keep it.
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The Rosh we saw above is based on this Yerushalmi. When clarification in halacha is needed, one option can be to see
what the people actually do.
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Halacha validates communal practice but practice also validates halacha!

F] MINHAGIM CREATED BY FAMILIES
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In this case of family”” minhag we see that the custom of the parents - not to travel on Fridays - was binding on the
children, even though it had become inconvenient to them.

12. There is a debate as to whether Beishan is a family name or a location. If the former, then this source impacts family minhagim. If the latter, the source is dealing with a community
minhag (minhag hamakom) and, as such, will not restrict later generations in a family from breaking with an earlier family minhag.
To download more source sheets and audio shiurim visit www.rabbimanning.com
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In the parallel text in the Yerushalmi, the restriction is upheld not due to the family minhag but because the posek
consulted ruled that it was objectively prohibited. On the issue of whether family minhag is binding, the Yerushalmi is
not conclusive but leans towards the position that it is not necessarily.
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Rabbeinu Chananel rules that such a neder can be released.
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Private practices of family members are NOT necessarily binding on their descendants” as we see in the case of Mar
Ukva, whose father waited 24 hours between meat and milk. Mar Ukva only waited from meal to meal.
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The Chavot Yair writes that it cannot be the the pious behavior of a specific individual, such as to daven netz every day
or go to the mikve ever Friday, would bind all their descendants for a thousand generations!

* Some poskim rule that, where a person takes on a custom with explicit intent to bind his descendants, this will be binding upon
them14. On that basis, some families have a family mesora not to eat turkey®.
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Minhag is an essential tool in rooting ourselves and our community in authentic Mesora. On the other hand, some things
do change. The paradigm of ©1pP2 W vWIN calls for a process of ‘chiddush’, lead by DN DA MM IWN VAW - je
sensitive and responsive to the needs of the current generation - but which is rooted in the authenticity of the past.

G] MINHAGIM CREATED BY INDIVIDUALS
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Individuals can created personal obligations for themselves beyond those of the Torah.

13. This position is supported by the Pri Chadash OC 496.

14. See PriToar (YD 39) by R. Chaim ibn Atar.

15. Rav Moshe Feinstein (OC 3:64) was asked whether one may annul his custom not to eat gebrochts on Pesach. He rules that where someone comes from a community in which
people do not eat gebrochts, and moves permanently to a community where they do, they do not need /fatarat nedarim and may eat gebrochts. If, however, they live in a community
in which people DO eat gebrochts, but his family observes an ancestral custom not to eat gebrochts, they are not obligated to accept his family’s custom. If they have already began
observing the custom on their own since bar mitzva, they may do hatarat nedarim. R. Hershel Schachter suggests that a student from a Chassidic family learning in Israel for a year
may rely upon the Dagul Mervava (below) and eat gebrochts during his year in Israel. He suggests that this is, in fact, preferable to satarat nedarim.

To download more source sheets and audio shiurim visit www.rabbimanning.com
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Individuals can also created personal prohibitions for themselves beyond those of the Torah.

47.

It starts the sphere of what we have called free-willed legislation ... It opens the possibility for individuals as well as
communities and the nation as a whole to establish permanent rules for ensuring the faithful keeping of the dictates of the
Torah.

Commentary of Rav S.R. Hirsch - Bamidbar 30:2
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Chazal understand that where a person’s minhag is to go beyond the requirements of halacha, that minhag is binding
upon them as a neder.

”m
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the required halacha, they should explicitly state it to be ‘bli neder
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is is brought by the Shulchan Aruch who rules'’ that, before a person takes on a minhag which they know to be beyond
’17

* Note that the Chatam Sofer'8ruled that a minhag undertaken as a neder can be binding on a Torah level!
* As avow, the poskim debate whether such a minhag can be cancelled by hatarat nedarim.2®
* As atemporary measure, some poskim allow the person to breach the custom even without satarat nedarim.2°

G1] AN INDIVIDUAL WHO WISHES TO CHANGE THE PSAK THEY FOLLOW

» Where a person’s custom was to follow a specific psak on a halachic issue, can they change this to follow a different (more lenient)
psak and, if so, do they need to do fatarat nedarin?
* Many poskim permit this after hatarat nedarimz.

16.

17.

18.
19.

20.

21.

The Shulchan Aruch follows the position of the Ran (Nedarim 81b) that to be binding on a Torah level the neder must be expressed verbally. As such, a customary practice will be
binding on a rabbinic level.
Many Acharonim explain that if one explicitly had in mind to accept the behavior, even one time, or if one repeated it three times, it will be considered to be a vow. If one explicitly
had in mind NOT to continue this practice, it is not considered to be a vow. The Maharshdam (YD 40) rules that a practice can only become binding if one intended to continue
acting in this way. If, however, a person acted in a certain manner for other specific reasons, it will not be considered a neder. For instance, a woman who did not normally daven
Ma’ariv but joined a nightly minyan in a camp or school and had no specific intention to continue the practice, would not be bound by it even if she did not explicitly say “beli neder”.
Shu’t Chatam Sofer YD 107 where he argues that the requirement to drink chalav Yisrae/could be a Torah obligation.
The Rosh (Pesachim 4:3) rules that it can be annulled and the Rashba (Shu’t HaRashba 1:98) disagrees. Shulchan Aruch (214:1) cites both views, and the Rema rules that it is
customary to be lenient.
The Shach (YD 214:2) rules one should always do hatarat nedarim, even for a temporary breach. R. Yechezkel Landau (Dagul Mervava (YD 214) disagrees and rules that, in
extenuating circumstances, one may suspend their minhag without hatarat nedarim, as they do not intend to permanently abandon the custom. R. Shmuel Engel (Teshuvot
Maharash 7:50) explains that a person never has in mind to accept a stricture upon himself in extenuating circumstances. Therefore, he rules that one who is accustomed to
immerse in a mikve daily, but is currently unable to heat the mikve, or to travel to another mikve, does not need to perform hatarat nedarim. (See also Shevet Ha-Levi 4:31).
The Maharam Schick writes that, while studying in the Chatam Sofer’s yeshiva, a student asked the other students to “permit” him (through hatarat nedarim) to follow the opinion
which permits smoking on Yom Tov, since, before then, he had adopted the more stringent view. He ruled, and the Chatam Sofer agreed, that one may not nullify a vow to accept one
halachic opinion over another. Other Acharonim agreed with this position since, in this case, the person did not accept a voluntary stringency but rather had chosen a position on a
Torah matter, in which case there is no one who has the authority to permit this. In contrast, R. Moshe Feinstein (Igrot Moshe, OC 2:83) rules that, while a community may not
change their ruling, an individual may change his practice after nullifying his vow. In this case, the questioner had been stringent (according to the position of the Rambam) not to
use an eiruv on Shabbat. Rabbi Brofsky writes that it is customary to rule in accordance with the view of Rav Feinstein.
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